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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel, W.A. DREW
EDMONDSON, in his capacity as ATTORNEY
GENERAL OF THE STATE OF OKLAHOMA,
etal.,

Plaintiffs,

V. Case No. 4:05-CV-329-TCK-SAJ
TYSON FOODS, INC., et al.,

Defendants.

DEFENDANTS’ RESPONSE IN OPPOSITION TO MOTION OF ANCIL MAGGARD
FOR DISMISSAL, AND ALTERNATIVELY FOR SEVERANCE AND STAY,

OF THE THIRD-PARTY COMPLAINT OF DEFENDANTS/THIRD-PARTY
PLAINTIFFS, TYSON FOODS, INC., TYSON CHICKEN, INC,,
COBB-VANTRESS, INC., PETERSON FARMS, INC., SIMMONS FOQODS, INC.,
GEORGES, INC., AND WILLOW BROOK FOODS, INC.

COME NOW Defendants, Tyson Foods, Inc.; Tyson Poultry, Inc.; Tyson Chicken, Inc.;
Cobb-Vantress, Inc.; Cal-Maine Foods, Inc.; Cal-Maine Farms, Inc.; George’s, Inc.; George’s
Farms, Inc.; Peterson Farms, Inc.; Simmons Foods, Inc.; and Willow Brook Foods, Inc.
(collectively, “Defendants”), and, by and through their respective attorneys, hereby submit the
following Response in Opposition to the Motion of Ancil Maggard for Dismissal, and
Alternatively for Severance and Stay, of the Third Party Complaint of Defendants/Third-Party
Plaintiffs, Tyson Foods, Inc., Tyson Chicken, Inc., Cobb-Vantress, Inc., Peterson Farms, Inc.,
Simmons Foods, Inc., George’s, Inc., and Willow Brook Foods, Inc. (the “Motion”) (Docket No.
591).

I. ARGUMENT
1. Third Party Defendant Ancil Maggard (“Mr. Maggard™) has moved this Court to

dismiss Defendants’ Third Party Complaint (“TPC”) or, in the alternative, to sever and stay the
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proceedings of the TPC until “resolution” of Plaintiffs’ asserted claims against Defendants. See
Motion at { 2.

2. Mr. Maggard provides no original argument in support of his Motion and instead,
adopts the arguments set forth in the Brief (Docket No. 589) submitted in support of the Motion
of the Berry Group of Third-Party Defendants for Dismissal, and Alternatively for Severance
and Stay of the Third-Party Complaint of Defendants/Third-Party Plaintiffs, Tyson Foods, Inc.,
Tyson Chicken, Inc., Cobb-Vantress, Inc., Peterson Farms, Inc., Simmons Foods, Inc., Georges,
Inc., and Willow Brook Foods, Inc. (Docket No. 588) (the “Berry Group Motion”).

3. As support for its Motion, the Berry Group adopted Plaintiffs’ Motion to Sever
and Stay and/or Strike or Dismiss the Claims Asserted in the Third-Party Complaints
(“Plaintiffs’ Motion”) and the Plaintiffs’ reply brief and errata thereto. See Berry Group Motion
at 2, referencing Plaintiffs’ pleadings at Docket Nos. 247, 584, and 586.

4. Because Mr. Maggard’s Motion is premised solely upon the arguments set forth in
the Berry Group Motion and supporting Brief (Docket Nos. 588 and 589, respectively), which, in
turn, adopted and incorporated the Plaintiffs’ Motion, Defendants hereby submit their response in
opposition to Mr. Maggard’s Motion by incorporating, by reference, their respective Responses
to the Plaintiffs’ Motion (Docket No. 495) and to the Berry Group Motion (Docket No. 775), the
same as if fully set forth herein.

I1. CONCLUSION

For the reasons identified in Defendants’ Responses to Plaintiffs’ Motion (Docket No.
495) and to the Berry Group Motion (Docket No. 775), this Court should deny Mr. Maggard’s
Motion as premature, legally deficient, and unsupported by considerations of the relevant

equities and efficiencies.



Case 4:05-cv-00329-GKF-PJC  Document 776 Filed in USDC ND/OK on 06/01/2006 Page 3 of 8

Respectfully submitted,

BY:_/s/ Stephen L. Jantzen

STEPHEN L. JANTZEN, OBA # 16247
PATRICK M. RYAN, OBA # 7864
PAULA M. BUCHWALD, OBA # 20464
RYAN, WHALEY & COLDIRON, P.C.
119 N. ROBINSON

900 ROBINSON RENAISSANCE
OKLAHOMA CITY, OK 73102
Telephone:  (405) 239-6040
Facsimile: (405) 239-6766

E-Mail: sjantzen@ryanwhaley.com

-AND-

THOMAS C. GREEN, ESQ.
MARK D. HOPSON, ESQ.
TIMOTHY K. WEBSTER, ESQ.
JAY T.JORGENSEN, ESQ.
SIDLEY AUSTIN LLP

1501 K Street, N.W.
Washington, D.C. 20005-1401
(202) 736-8000 (phone)

(202) 736-8711 (fax)

-AND-

ROBERT W. GEORGE, OBA #18562

KUTAK ROCK LLP

The Three Sisters Building

214 West Dickson Street

Fayetteville, AR 72701-5221

(479) 973-4200 (phone)

(479) 973-0007 (fax)

ATTORNEYS FOR TYSON FOODS, INC.; TYSON
POULTRY, INC.; TYSON CHICKEN, INC; AND
COBB-VANTRESS, INC.
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BY: /s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. SCOTT MCDANIEL, OBA #16460
CHRIS A. PAUL, OBA #14416
NICOLE M. LONGWELL, OBA #18771
PHILIP D. HIXON, OBA #19121
JOYCE, PAUL & MCDANIEL, PLLC
1717 South Boulder Ave., Ste 200

Tulsa, OK 74119

ATTORNEYS FOR PETERSON FARMS, INC.

BY: /s/ R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

R. THOMAS LAY, OBA #5297
KERR, IRVINE, RHODES & ABLES
201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102

-AND-

THOMAS J. GREVER, ESQ.
LATHROP & GAGE, L.C.

2345 Grand Blvd., Suite 2800
Kansas City, Missouri 64108-2612

-AND-

JENNIFER S. GRIFFIN
LATHROP & GAGE, L.C.
314 East High Street
Jefferson City, MO 65101

ATTORNEYS FOR WILLOW BROOK FOODS, INC.

BY: /s/ Randall E. Rose

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
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RANDALL E. ROSE, OBA #7753
GEORGE W. OWENS, ESQ.
OWENS LAW FIRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

-AND-

JAMES MARTIN GRAVES, ESQ.

GARY V. WEEKS, ESQ.

BASSETT LAW FIRM

Post Office Box 3618

Fayetteville, AR 72702-3618

ATTORNEYS FOR GEORGE'’S, INC. AND
GEORGE’S FARMS, INC.

BY: /s/JohnR. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

JOHN R. ELROD, OBA #

VICKI BRONSON, OBA #20574

CONNER & WINTERS, L.L.P.

100 W. Central St., Suite 200

Fayetteville, AR 72701

ATTORNEY FOR SIMMONS FOODS, INC.
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BY: /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

ROBERT P. REDEMANN, OBA #7454

LAWRENCE W. ZERINGUE, ESQ.

DAVID C. SENGER, OBA #18830

PERRINE, MCGIVERN, REDEMANN, REID, BARRY &
TAYLOR, P.L.L.C.

P.O. Box 1710

Tulsa, OK 74101-1710

-AND-

ROBERT E. SANDERS

STEPHEN WILLIAMS

YOUNG, WILLIAMS, HENDERSON & FUSILIER
Post Office Box 23059

Jackson, MS 39225-3059

ATTORNEY FOR CAL-MAINE FARMS, INC. AND
CAL-MAINE FOODS, INC.

CERTIFICATE OF SERVICE

| hereby certify that on this 1% day of June, 2006, | electronically transmitted the
foregoing document to the Clerk of the Court using the ECF System for filing and transmittal of

a Notice of Electronic Filing to the following ECF registrants:

Jo Nan Allen
Frederick C. Baker
Tim Keith Baker
Douglas L. Boyd
Vicki Bronson

Louis Werner Bullock
Bobby J. Coffman
Lloyd E. Cole, Jr.
Angela Diane Cotner
Reuben Davis

John B. DesBarres
W.A. Drew Edmondson
Delmar R. Ehrich
John R. Elrod

William B. Federman
Bruce Wayne Freeman

Ronnie Jack Freeman
Richard T. Garren
Dorothy Sharon Gentry
Robert W. George
Tony Michael Graham
James Martin Graves
Thomas James Grever
Jennifer Stockton Griffin
John Trevor Hammons
Michael Todd Hembree
Theresa Nobel Hill
Philip D. Hixon

Mark D. Hopson

Kelly S. Hunter Burch
Bruce Jones

Jay Thomas Jorgensen

Raymond Thomas Lay
Nicole Marie Longwell
Linda C. Martin
Archer Scott McDaniel
Robert Park Medearis, Jr.
James Randall Miller
Robert Allen Nance
John Stephen Neas
George W. Owens
David Phillip Page

K. Clark Phipps
Marcus N. Ratcliff
Robert Paul Redemann
Melvin David Riggs
Randall Eugene Rose
Laura E. Samuelson
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Robert E. Sanders
David Charles Senger
Jennifer F. Sherrill
William F. Smith
Colin Hampton Tucker
John H. Tucker

R. Pope Van Cleef, Jr.
Kenneth Edward Wagner
David A. Walls
Elizabeth C. Ward
Sharon K. Weaver
Timothy K. Webster
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Gary V. Weeks
Terry Wayne West

J. Ron Wright

Page 7 of 8

Edwin Stephen Williams
Douglas Allen Wilson

Lawrence W. Zeringue

and | further certify that a true and correct copy of the above and foregoing will be mailed via

regular mail through the United States Postal Service, postage properly paid, on the following who

are not registered participants of the ECF System:

William H. Narwold

MOTLEY RICE LLC

20 Church St., 17" Floor

Hartford, CT 06103
ATTORNEYS FOR PLAINTIFF

C. Miles Tolbert
SECRETARY OF THE
ENVIRONMENT

State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118
PLAINTIFF

Kenneth D. Spencer

Jane T. Spencer

James C. Geiger

Individually and dba Spencer Ridge Resort
Route 1, Box 222

Kansas, Oklahoma 74347

PRO SE, THIRD-PARTY
DEFENDANTS

G. Craig Heffington

20144 W. Sixshooter Road

Cookson, Ok 74427

PRO SE, SIX SHOOTER RESOR AND
MARINA, INC., THIRD-PARTY
DEFENDANT

Jim R. Bagby

Route 2, Box 1711
Westville, Oklahoma 74965
PRO SE, THIRD-PARTY
DEFENDANT

James R. Lamb

Dorothy Gene Lamb

Individually and dba Strayhorn Landing
Route 1, Box 253

Gore, OK 74435

PRO SE, THIRD-PARTY
DEFENDANTS

James D. Morrison

Rural Route #1, Box 278
Colcord, Ok 74338

PRO SE, THIRD-PARTY
DEFENDANT

Robin L. Wofford

Route 2, Box 370

Watts, Ok 74964

PRO SE, THIRD-PARTY
DEFENDANT
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Richard E. Parker Monte W. Strout

Donna S. Parker 209 West Keetoowah

Burnt Cabin Marina & Resort, LLC Tahlequah, Ok 74464

34996 South 502 Road ATTORNEY FOR CLAIRE WELLS,
Park Hill, Ok 74451 LOUISE SQUYRES, THIRD-PARTY
PRO SE, THIRD-PARTY DEFENDANTS

DEFENDANTS

Ancil Maggard Marjorie A. Garman

Route 2, Box 568 5116 Hwy. 10

Westville, OK 74965 Tahlequah, OK 74464

Mail to: THIRD-PARTY DEFENDANT

Leila Kelly

2615 Stagecoach Dr.
Fayetteville, AR 72703
THIRD-PARTY DEFENDANT

Doris Mares Eugene Dill

Dba Cookson Country Store and Cabins 32054 S. Hwy 82

32054 S. Hwy 82 Post Office Box 46

Post Office Box 46 Cookson, OK 74424

Cookson, OK 74424 PRO SE, THIRD PARTY DEFENDANT

PRO SE, THIRD PARTY DEFENDANT

Gordon W. Clinton Charles L. moulton

Susan Clinton Arkansas Attorney General

23605 s. Goodnight Lane 323 Center Street, Suite 200

Welling, OK 74471 Little Rock, AR 72201

PRO SE, THIRD PARTY ATTORNEY FOR INTERVENOR

DEFENDANTS STATE OF ARKANSAS AND
ARKANSAS NATURAL RESOURCES
COMMISSION

Teresa Marks

Arkansas Attorney General

323 Center Street, Sutie 200

Little Rock, AR 72201

ATTORNEY FOR INTERVENOR
STATE OF ARKANSAS AND
ARKANSAS NATURAL RESOURCES
COMMISSION

/s/ Stephen L. Jantzen
STEPHEN L. JANTZEN




